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IN THE UTAH COURT OF APPEALS
STATE OF UTAH, by and through
Utah State Department of
Social Services,
Plaintiff/Respondent,

Case No. 890477-CA

-vsCRAIG MISMASH,

Priority Classification 10

Defendant/Appellant.
BRIEF OF APPELLANT

COMES
action

NOW

THE

(hereinafter

DEFENDANT/APPELLANT

to the

above-entitled

"defendant"), by and through counsel, and

hereby submits the following as his appellate brief

in this

matter:
NATURE OF THE PROCEEDINGS and JURISDICTION
This

is an appeal

from the

judgment

and Amended Order

entered by the trial court herein on or about June 26, 1989.

No

motions pursuant to Rules 50(a), 50(b), 52(b) or 59 of the Utah
Rules of Civil Procedure were filed in this matter.

The date the

Notice of Appeal was filed with the lower court in this action is
July 26, 1989.

Though the order appealed from was not a "final

order," the matter was certified for appeal pursuant to Rule
54(b) of the Utah Rules of Civil Procedure by the trial court.
Jurisdiction is conferred upon the Utah Court of Appeals in this
matter pursuant to Utah Code Annotated, Section 78-2a-3(2)(g)

(1953, as amended).

This action is a paternity proceeding.

STATEMENT OF ISSUES PRESENTED FOR REVIEW
The

issue

presented

for review

in the

above-referenced

matter is as follows:
Is the plaintiff's action against defendant herein barred by
the equitable doctrine of laches?
DETERMINATIVE PROVISIONS
There are no statutes, rules or cases believed by defendant
to be wholly determinative

of the issues set forth in this

appeal.
STATEMENT OF THE CASE / STATEMENT OF FACTS
This is a paternity proceeding by the State of Utah against
the defendant, a putative father.
Plaintiff alleges that the defendant is the father of a
certain minor child born out of wedlock to one Denise L. Hanna,
on or about September 15, 1972.

The child who is the subject of

this lawsuit is now 17 years of age.
from

high

school

in

the

normal

The child will graduate

course

of

his

high

school

education in the Spring of 1990.
Defendant has enjoyed no personal relationship whatsoever
with the minor child who is the subject of this action.
This action was commenced against the defendant on or about
April 30, 1987, when the minor child in issue was 14-1/2 years of
age.
The mother of the minor child in issue has received public
assistance for the child in the State of Utah, off an,; on since
2

approximately September 1972, the month of the child's birth.
Plaintiff was advised by at least June of 1974 that the defendant
was the putative father of the minor child in question.
Defendant moved the lower court to grant summary judgment
dismissing plaintiff's

cause of action against defendant for

violation of the equitable doctrine of laches.

This motion came

before the lower court and was denied in an amended order dated
June 26, 1989, which order was certified as a "final order" for
purposes of appeal, pursuant to Rule 54(b) of the Utah Rules of
Civil Procedure.

From the denial of defendant's Motion for

Summary Judgment defendant has filed a timely appeal.
SUMMARY OF ARGUMENT
Defendant is entitled to an order of this Court reversing
the decision of the lower court.

The decision of the lower court

denying the defendant's Motion for Summary Judgment was in error.
The

lower

court

should

have

granted

defendant's

Motion

for

Summary Judgment and dismissed plaintiff's cause of action herein
based upon the equitable doctrine of laches.
ARGUMENT
PLAINTIFF'S CAUSE OF ACTION IS UNTIMELY FILED PURSUANT
TO THE EQUITABLE DOCTRINE OF LACHES.
The defendant will concede that the plaintiff has filed this
paternity action in a timely manner insofar as the legal statute
of limitations is concerned.

Plaintiff is entitled, under the

statute of limitations, to seek support for the child in question
retroactive to four years prior to the date of filing of the
3

complaint.

However,

the

plaintiff's

cause

of

action

is,

nonetheless, barred by the equitable doctrine of laches.
The

Utah

Court

of

Appeals

has

recently

affirmed

the

applicability of the equitable doctrine of laches in the State of
Utah, in the case of Utah Dept. of Transportation v. Reagan
Outdoor Advertising, Inc., 78 UAR 23 (3/15/88).
in this

case, the Utah Court of Appeals

assertion

of

laches

requires

defendant

In its decision

stated
to

"successful

establish

that

plaintiff unreasonably delayed in bringing an action and that
defendant was prejudiced by that delay."
doctrine

of

laches

the

defendant

must

(At page 24)
establish

Under the
injury

prejudice before the defense may be successfully asserted.

or

See,

also, Borland v. Chandler, 733 P.2d 144 (Utah 1987).
In the instant case, the plaintiff has unreasonably delayed
in bringing its action.
to the commencement

Plaintiff knew for over 13 years prior

of this action that the child's natural

mother asserted defendant was the father of the child.

However,

plaintiff has sat upon this information without taking any action
for over 13 years prior to commencement of this lawsuit.
Defendant has suffered serious injury and prejudice as a
result of the plaintiff's

failure to bring this action in a

timely and reasonable manner.
two forms.

This injury to the defendant is in

First, defendant's ability to defend this lawsuit has

been irreparably hindered by the plaintiff's unreasonable delay.
Presumably, the natural mother's memory has faded substantially
over a period of 14 of 15 years as to the question of other
4

sexual contacts she may have had at the time she conceived the
child in issue, over 18 years ago.

Likewise, the memories of

other individuals who may be the father of the child in question
will have faded.

Finally, the defendant's ability to locate

other individuals who may be the father of the child in issue for
deposition or blood test examination has been seriously hampered.
Secondly, and more importantly, the defendant's ability to
act as the real

father of the child in question during his

formative years has been eliminated.

It should be noted that the

defendant

the

asserts

that

he

is not

father of the child.

Moreover, no one had approached him claiming that he was the
father of this child or that he should assume any role as the
father of this child, until the commencement of this legal action
in 1987.

Plaintiff has waited until the child is virtually an

adult before seeking to establish a legal relationship of parent
and child between defendant and the minor.

It will be impossible

for defendant to establish an emotional relationship of father
and son, as he would have been able to do had he been advised of
his potential fatherhood and his potential responsibility for the
child at an earlier and more appropriate time.
plaintiff's

At this stage,

legal actions can only impose upon defendant the

burden of fatherhood in the form of support retroactive four
years prior to the date of filing of the complaint.

It is

impossible at this time for defendant to receive the benefit of
fatherhood in terms of an emotional bond with his alleged son.

5

CONCLUSION
Because plaintiff has delayed unreasonably in pursuing its
cause

of

action

herein,

and because

defendant

has

suffered

serious injury and prejudice as a result of this unreasonable
delay, defendant's motion for summary judgment should be granted
and plaintiff's claim should be dismissed as untimely filed, in
violation of the equitable doctrine of laches.
DATED THIS

[_ day of December, 1989.
CORPORON & WILLIAMS

IPORON
Attoi?fie^ for Defendant/Appellant
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I am employed

in the offices of
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I caused the foregoing Brief of Appellant to be served upon
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same to:
FRANK D. MYLAR
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120 North 200 West
Fourth Floor
Salt Lake City, Utah 84114
on the

/
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